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[1] This is another in a growing line of cases dealing
with the conflict between the legitimte business
interests of the enployer on the one hand and the
protection of the enployee’'s right to privacy and the
protection of the <confidentiality of personal and
medi cal information on the other hand.

[2] I n Privacy and Medical Examinations in the Arbitral Context,
Conti nui ng Legal Education Society of British Col unbia,
2005, (Taylor), it states:

Different eras see different legal interests rise to
prominence. Currently, the interest experiencing the
greatest increase in recognition is privacy. Unlike, for
example, the rise of buman rights law in recent
decades, this is not due to changing societal attitudes or
a greater recognition of the interest at stake. Ratber, it
is because societal changes bave caused the interest in
question to be threatened as never before. There are
new means for invasion of privacy, and new
Justifications for it. (p.2.1.1)

[3] Arbitrators have 1long recognized the privacy
interest, often in the context of enployer demands for
medi cal exam nations in a return-to-work situation. It
is an interest that has found recognition in arbitra
jurisprudence, regardless of the legal basis for it.
This is denonstrated by the fact that the Privacy
Commi ssioner has indicated that for the purposes of the
Personal Information Protection Act, R.S.B.C. 2003, c.63, (Pl PA),



he wll apply its “reasonableness” test in the
enpl oynent context in a manner simlar to the arbitral
principles that have already developed in the absence
of such statutory basis (iébid, p.2.1.3). The federal
counterpart to PIPA is the Personal Information Protection
and Electronic Documents Act, S.C. 2000, c.5, (PlIPEDA). The
nodel code set out in Schedule 1, Principle 4.4,
provi des that organizations shall not collect personal
information indiscrimnately. The anmount and type of
information shall be limted to that which is necessary
to fulfill the purposes identified. Commenting on this

Principle in PIPEDA Case summary #233, the Ofice of the

Privacy Conmm ssioner said this:

Application: Principle 4.4 of Schedule 1 to the Act states
that the collection of personal information shall be
limited to that wbhich is necessary for the purposes
identified by the organization.

The Office of the Privacy Commissioner bas long
recognized that every employer bas the right to ensure
that its employees’ absences are justified, and the
obligation to determine whetbher its employees are fit to
return to work after a period of illness or wbhether
other measures must be taken. It also recognizes that it
may be mnecessary to obtain personal medical
information on the employee for this reason. The
question is thus, “What quantity of information suffices
in a given situation?”

That is an application of the “reasonabl eness” test
developed in the arbitral jurisprudence quite apart
from any statutory framework: Canadian Merchant Service

Guild and Seaspan International Ltd., 2007, unreported, (Taylor).



[4] In this case, the Union, by letter dated April 24,

2008, grieves the collection of nedical and persona

information by the Enployer through its short term
disability benefits admnistrator, Oncidium Health
Goup (“OHG) for the purposes of assessing clainms for
Short Term Di sability. The grievance is scheduled to be
heard in Decenber 2008. This decision deals wth an
application by the Union for interimrelief.

[5] Pursuant to Article 15.03 of the collective
agreenent between the parties, the Enployer provides
sick | eave benefits of up to 105 cal endar days within a
continuous 26 week period. Article 15.04 provides for
an “incone continuance plan” to take effect for “an
enpl oyee unable to work due to sickness or off-the-job
injury” after the 105 calendar days covered by paid
sick leave wunder Article 15.03. This <coverage 1is
provided by a Sun Life Long TermDi sability Pl an.

[6] Article 15.07 deals with the requirenents for
medi cal certificates:

MEDICAL CERTIFICATE REQUIREMENT

(a) Medical Examination



1. If an absence due to sickness exceeds 5
working days, a medical certificate may be
required by the Employer. Employees
involved in frequent short-term absences
(more than four during each 1 Jan to 31
Dec period) may be required to undergo a
medical examination by their own doctor.
The employee shall arrange that bis/ber
doctor furnish a report of the examination
results to the Employer.

2. If an absence due to sickness exceeds 30
continuous calendar days, and failing a
medical examination being conducted by
the employee’s physician prior to return to
work, the Employer may require such an
examination.

[7] Prior to March 2006, the Enployer and BC Hydro
(the predecessor enployer), in accordance with Article
15.07 of +the collective agreenent, would ask for
medi cal certificates or medi cal exam nations on a case-

by-case basis when adm nistering sick | eave benefits.

[8] Effective March 20, 2006, the Enployer entered
into a Short Term Disability Mnagenent Services
Agreenment (the “Services Agreement”) wth OHG which
sets out the terms of a Short Term Disability Plan,
including terns to define and limt eligibility for
benefits.

[9] The Services Agreenent includes provisions for
dealing with the confidentiality of enployee nedical

i nf ormati on.



[10] The Short Term Disability Plan at Article 1.1(i)
defines “Total Disability” as:

.. a state of incapacity resulting solely from an injury,
disease, illness or mental infirmity which continuously
prevents the Eligible Member from performing all of the
material or essential duties of bis or ber own
occupation ...

[11] By letter dated October 14, 2005, the Enployer
advised the Union that it had engaged the services of
OHG to adm ni ster the sick | eave benefits.

[12] On Cctober 28, 2005, the Union filed a grievance
(the “first grievance”) regarding the introduction of
the Short Term Disability Plan which resulted in the
Consent Award issued by Arbitrator EmIly Burke on
Novenber 29, 2006.

[13] The Consent Award established a “Short Term
Disability O aimProcess” described as “The process for
application and receipt of short-term sick benefits
pursuant to Article 15.03 of the Collective Agreenment”
and established a “Short Term Disability Caim Forni,
comonly referred to as the “Tier 1 Forni.

[14] The Tier 1 Form is for the enployee and the
enpl oyee’s physician to conplete and identifies the
fol | ow ng:



(i)

(iii)

(iv)

(v)

(vi)

(Vii)

(Viii)

whet her the nedical condition arises out of
the course of enploynent or is the result
of an accident at work, and if so, the date
on which the accident occurred;

whether the enployee was admtted to
hospital for the illness/injury;

the date last treated by a doctor for the
medi cal condition;

the general nature of the enployee’s

illness or injury;

the date of the enployee’'s last visit to
t he doctor;

the date on which the doctor anticipates a

return to work;

whet her t he enpl oyee Wil | require

accommodati on upon return to work;

name and signature  of the attending
physician and the date on which the Tier 1
Form was conpl et ed.

[ 15] The wuncontroverted evidence in these proceedi ngs

is that in over 60% of applications for short term

disability

benefits, OHG requires applicants to



conplete what is coomonly called a “Tier 2 Fornf. This
Tier 2 Formis virtually identical to a form (the “Tier
2 Form *A") wused by OHG prior to the negotiated
resolution of the first grievance which resulted in the
Consent Award and the Tier 1 Form

[16] The Tier 2 Form currently in wuse, like its
di scontinued Tier 2 Form ‘A predecessor, requires, in
over 60% of the cases, short termdisability applicants
to disclose the follow ng information
(1) primary di agnosi s;
(1i1) secondary diagnosis;
(1i1) subjective synptons;
(tv) date of first doctor visit;
(v) obj ective fi ndi ngs i ncl udi ng al |
di agnostic t est results and
consul tation reports;
(vi) nmedications taken, date commenced,
dose/ frequency and response to

medi cati ons;

(vii) whether the enployee has ever had
simlar conditions; if so, when;



(viii)whether the enployee is pregnant; if
so, due date;

(1x) any complicating factors delaying the

recovery process;

(x) current treatnent;
(xi) copies of al | speci al i st
consul tati on, physi ot her apy,

operati ve, hospi t al and diagnostic
reports.

[17] The uncontroverted evi dence in t hese

proceedi ngs is:

The Tier 2 Form ‘A was used by OHG prior to
t he Consent Award but not afterwards.

In neetings with the Union, the Enployer
asserted the right to “adjudicate” short term
disability clainms, to question “what the
doctors were saying” and to “adjudicate the
medi cal information.” These assertions are
consi st ent wth form letters sent to
claimants by the Enployer which contain this
sentence: “As a health resource, Oncidium
will also assist you by reviewng your
medi cal treatnment...”



[18] One type of formletter sent by the Enpl oyer
to claimants for short term disability benefits
requests:

- di agnosi s;

- objective nedical information supporting the
di agnosi s;

- DSM IV Criteria and Synptons (if applicable;

- prognosis;

- restrictions and [imtations preventing
performance of essential duties of the job
(conpar abl e j ob);

- treatnent plan wth response and conpliance
to date.

[19] The | ast section of the Short Term Disability
Claim Process established by the Consent Award
st at es:

D. Where it is reasonable and appropriate in certain
circumstances, the employer may request that an
employee provide furtber specific information to
substantiate an  employee’s absence due to
illness/injury. Such will be determined on a case-by-case
basis.
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[20] There is nothing in the Short Term Disability
Claim Process, the Consent Award or the collective
agreenent about when further specific information may
be reasonabl e and appropriate, nor about what type of
information rmay be sought. There 1is, however,
uncontroverted evidence in these proceedi ngs that:

- Wien the settlenent of the first grievance was
negotiated by the parties, (resulting in the
Consent Award), the Enployer told the Union that
Section D wuld be wused only in “limted
circunstances” and in the “least anount of

experiences”.

- Followng the Consent Award and the introduction
of the Tier 2 Form |abour relations “started to
die” and the relationship between the parties was
“destroyed”.

- That the inpact of the dispute over the use of the
Tier 2 Form is that the Union has no trust in
agreenents nmade with the Enployer

[21] The Union submts that the evidence establishes
that the Enployer is regularly and routinely requiring
nmore than 60% of applicants for short term disability
to di scl ose confidenti al and hi ghly per sonal
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information in breach of the Consent Award and Secti on
D t her eof.

[ 22] The Union asserts that where such information is
di sclosed, it constitutes an irreparable breach of the
Consent Award and can not be renedied because such
private information, once disclosed, can not be taken
back.

[23] The Union alleges a conplete |lack of restraint

di scretion or deliberation exercised by the Enployer in
its requests for nedical information beyond that
contained in the Tier 1 Form The Union argues that the
Enpl oyer routinely nakes the sanme request for
information from enpl oyees regardl ess of their
ci rcunst ances, regularly asking for all of the
information that could exist about a given enployee's
illness or injury, wthout justification and in

contraventi on of Section D of the Consent Award.

[ 24] The Union contends that what is sought by this
application is quite different from the renedi es that
will be sought on the nerits. Wuat it seeks in this
application is the introduction of a neasure of
restraint and discretion in the Enployer’s approach to
val i dating sick |eaves.

[25] The Union points out that the “Short Term
Disability Claim Process” and Tier 1 Form included in
the Consent Award was “l aboriously” negotiated by the
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parties as the form of nedical certificate that the
parties agreed to use. That form provides confirmation
that the enployee is ill or injured and under the care
of a doctor. It identifies the general nature of the
enpl oyee’s illness or injury, the nost recent doctor
visit, anticipated return to work date and whether
accommodation will be required.

[26] In consequence thereof, the Union seeks a nunber
of interimorders including:

e That enployees will not be required to submt
medi cal certification for absences of |ess than
five days (unless they have been absent for
| ess than five days, four times in the current
calendar vyear, in which case they nmy be
required to submt a Tier 1 Form for subsequent
absences in that cal endar year).

e That where an enployee provides a conpleted
Tier 1 Form in accordance with the Consent
Award and the request of the Enployer, the
enpl oyee will be granted short term disability
| eave and benefits at |east until the grievance
i s resol ved.

e That at least until the grievance is resolved,
the Enployer will cease and desi st from denying
sick |l eave prospectively, i.e. in advance of it
bei ng t aken.
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e That until the grievance 1is resolved, the
Enpl oyer will cease and desist from requiring
the Tier 2 Form

e That until the grievance is resolved, the
Enpl oyer will only request information beyond
that contained in the Tier 1 Form where:

(a) the Union agrees that the Enployer may
request the information it seeks, or

(b) the Arbitrator so orders.

In the alternative, the Union seeks an O der:

e That where the Enployer asks an enployee to
provide information beyond the Tier 1 Form
that the enployee not be required to disclose
such information until and unless the grievance
is resolved in the Enployer’s favour and the
Arbitrator determ nes, on a case-by-case basis,
whet her such information shoul d be discl osed.

[ 27] The Enpl oyer opposes the granting of any of the
interimorders sought by the Union on three grounds:

(a) That the bal ance of conveni ence and interests
of the parties do not favour granting the
interim orders sought. If the orders are



(b)

(c)

[ 28] The
of the
det er m ne

orders” i
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granted, the Enployer asserts it will have no
redress if it is eventually successful at an
arbitration of the grievance on its nerits
and there is no irreparable harmthat justify

the interi morders.

That the orders sought are nore restrictive
than the terns of the Consent Award agreed to
by the parties on Novenber 29, 2006 and are
not consistent wth the purposes of the

Labour Relations Code.

That the orders sought essentially require
the Arbitrator to decide the very issue in
di spute in the grievance: the interpretation
of Section D of the Consent Award. The
Enpl oyer submits that it is not expeditious,
constructive or orderly to decide the issues
in dispute twice and, therefore, granting the
orders sought would be inconsistent with the

pur poses of the Code.

|V

statutory jurisdiction under Section 92(1)(c)
Labour Relations Code, R.S.B.C. 1996, c.244, “to
prehearing matters and issue prehearing

ncludes the power to issue interim orders:
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White Spot Ltd., BCLRB No. 182/94; CEP, Local 2000 v. Pacific Press
(Relke), [2000] B.C.C.A.A.A. No. 121 (Dorsey).

[29] There is no provision in the collective agreenent

regarding interimorders.

[30] Arbitrators in British Col umbi a general ly
consider, in deciding applications for interim orders,
the balance of convenience and interests of the
parties. In so doing, four main principles are
generally considered although Arbitrator Dorsey in

Pacific Press, supra, said:

Arbitrators bave a broad scope of remedial and
procedural autbority. In their role under the collective
agreement and Labour Relations Code they do look
beyond the terms of the collective agreement in fulfilling
their responsibilities. In exercising the statutory
autbority to make prebearing, interim orders there may
be factors beyond those chosen by the Board [referring
to the decision in RBA Canada Inc., BCLRB No. B31/97]
Jor its purposes that should be considered by
arbitrators. Some of the factors chosen by the Board
may not be appropriate in the manner in which they
bave been formulated by the Board. It is too early in the
evolution of this jurisdiction for arbitrators to preclude
consideration of any factors or unquestioningly adopt
every factor the Board bas formulated for its purposes.
(para.28)

[31] The four factors generally considered are:

(a) An adequate renmedy would be unavail able at
the final hearing without an interimorder;
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(b) The claim nust not be frivolous or vexatious
and nust wusually be based on a prima facie

case;

(c) An interim order mnust not penalize the
respondent in a manner which wll prevent
redress if the application fails on its

merits;

(d) The interimorder nust be consistent with the

pur poses and objects of the Code.

Les Reichelt Trucking Ltd. and Kelly Douglas & Co. Ltd.
[1993] B.C.L.R.B.D. No. 433

White Spot Limited, BCLRB No. B182/94

Luscar Ltd. (Line Creek Mine) and LU.O.E. Local 115
(2001), 95 L.A.C. (4™) 283 (Kinzie)

[ 32] The Enpl oyer concedes, for the purposes of this
interim order application, that there is a prima facie

case.

[33] I n Pacific Press, supra, Arbitrator Dorsey made the
followng cooments with respect to the approach to be

taken in interimorder applications:

26. The overall approach to be taken is one of
balancing the barm in the labour relations context of
arbitrating under a collective agreement and accepting
that an interim order can prevent labour relations
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barm, not mnecessarily irreparable or some other
unspecific degree of bharm. Delay is an important factor
in assessing barm. It is still an open question whether
an arbitrator should take the approach the Board does
and require that an adequate remedy would not be
available to the applicant without an interim order.

27.  An interim order is not a remedy. There is no
finding of a contravention of the collective agreement.
The nature of the interim intervention should not pre-
empt either party from maintaining its position with
respect to the grievance. Early, interim intervention
should assess the likely merits of the grievance and the
context in which it arises in the ongoing union and
employer relationship under the collective agreement.
Obviously, a frivolous grievance does not create a
situation where there is any balance of barm in favour
of the grieving party. The balance of barm should
Javour granmting the application for specific labour
relations purposes. This does not preclude the interests
of a party to the collective agreement or a person bound
by the collective agreement and, perbaps, a public
interest from tipping the balance in favour of making
an interim order ...

V

[34] Before turning to the factors generally considered
in deciding applications for interim orders, it 1is
useful to review the law on enployer requests for
medi cal information to provide context for the bal ance
of convenience and balancing of interests that 1is
required in matters of this kind.

[35] The first grievance filed in October 2005 was
resol ved by way of the Consent Award issued in Novenber
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2006. The Consent Award provides in the “Short Term
Disability Caim Process” the procedure to be followed
when short term disability |eave is taken and includes
the Tier 1 Form which is to be conpleted by enpl oyees
and doctors in the circunstances outlined in the Award.
The parties agreed that the process and Tier 1 Form set
out in the Consent Award would be used for short term
disability | eaves. Thereafter, the Tier 2 Form'A, to
which the Union had taken strong exception, was
di sconti nued.

[ 36] The uncontroverted evidence in these proceedi ngs
is that for a period of about one year follow ng the
Consent Award, issues respecting its inplenmentation
were addressed cooperatively between the parties.

Thereafter, the Enployer, nuch nore so than previously,

required nedical information beyond the Tier 1 Form

The Tier 2 Formintroduced by the Enployer is virtually
identical to the Tier 2 Form ‘A used prior to the
resolution of the first grievance by the issuance of
t he Consent Award.

[37] Section D of the Consent Award provides that
“where it is reasonable and appropriate in certain
circunstances, the enployer may request that an
enpl oyee provide further specific information to
substanti ate an enpl oyee’ s absence due to
illness/injury. Such wll be determned on a case-by-
case basis.”
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[38] It is clear that enployers can require enployees
to provide reasonable information sufficient to
determne if an absence is bona fide and what inpact it
w Il have on attendance: Victoria Times-Colonist and Victoria

Newspaper Guild, Local 223, (1986), unreported, (Hope), at p. 20.
In exercising its right to inquire about an absence, an
enpl oyer, said Arbitrator Hope, nust act reasonably:

I repeat that the Employer bas no inberent management
right to compel an employee to provide confidential and
personal medical information. If that right is to be
Jound, it must be found in the language of the collective
agreement or in the particular circumstances to which
the Employer responds ... Here there is no procedure
set out in the collective agreement but, as stated, there
is a requirement for an employee to account for an
absence said to be due to illness and to provide
reasonable information in support of that explanation.
Whether the employer can compel the delivery of
Jurtber information to the point of initiating
disciplinary penalties or withholding sick pay will be a
Junction of the particular facts. (p.18)

[39] Here, it is the Consent Award which establishes a
procedure for claimng short termdisability benefits.
The Union says that the Enployer is breaching that
agreed procedure by routinely demandi ng that enpl oyees
conprom se their right of privacy through the
unwarranted di scl osure of personal nedical information
(characterized as a “special privacy interest” which
should receive “no broader distribution than is

reasonably necessary” in  British Columbia Teachers’
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Federation v. British Columbia Public School Employers’ Assn.,

[2004] B.C.C.A.A.A. No. 177, (Taylor)) .

[ 40] The Enpl oyer relies upon Section D of the Consent
Award, supra para.37. The issue of whether OHG s
requests for enployees to submt a Tier 2 Form are
reasonabl e and appropri ate depends on the facts of each
i ndi vidual case or, to use the |anguage chosen by the
parties to reflect their agreenent, the *“certain
circunstances”. In certain circunstances and where it
i's reasonabl e and appropriate, the Enployer may request
further “specific i nformation” in or der to
“substantiate” an enployee’s absence and claim for

benefits. It nust be determned on a case-by-case
basi s.

Vi
[41] | turn next to the factors to be considered in

deciding applications for interimorders:

(a) An adequate renmedy would be unavail abl e
at the final hearing without an interim
order.

[42] The Union submts that an enpl oyee cannot be nmade
whol e for the violation of his or her privacy. There is
arbitral authority to the effect that privacy, once
breached, is ®“a right that 1is incapable of being
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properly conpensated at arbitration”: Re Shell Canada
Products Ltd. and IWA, Local 1-357 (1990), 14 L.A.C. (4™ 75 (Larson)
at p.84, cited in Royal Oak Mines Inc. and CASAW, Local 4, (1991), 24
L.A.C. (4™) 221 (Bird) at p.231.

[ 43] The Ontario Gievance Settlenment Board in
Ontario Public Service Employees Union v. Ontario Management
Board Secretariat, [2003] OGSBA No. 21 (Stewart) det er m ned t hat
the privacy interests of enployees outweighed the
interests of the enployer in inplenenting a security
check process. In granting interimrelief, the Board,
at para.9, said:

if the initiative is allowed to proceed, there is
potential barm that could not be remedied by an award
of damages, should the Unions ultimately be successful.
There is no way to actually reverse a fingerprinting
exercise... It is my conclusion, in balancing the interests
in relation to this branch of the test for interim relief
that the privacy interests of the employees ... clearly
outweigh the interests of the Employer ...

[44] A simlar result obtained in City of Ottawa and
Ottawa Professional Firefighters Association, 2007, unreported, in
which Arbitrator MG Picher noted at p.4 that he had
directed in a prelimnary application t hat
inplementation of a policy requiring enployees to
submt police record checks be held in abeyance pending
the outcome of the grievance. On the nerits, the
arbitrator held the proposed police record check policy
to be an undue infringenent of enployee privacy.
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[45] In a case involving the enployer’s right to search
persons, clothing worn and wonen’s purses carried, the
arbitrator granted an interim restraining order
concluding that “conpensating people for invasion of
personal privacy by damage awards is generally not

satisfactory.”: Royal Oak Mines, supra.

[46] The Enpl oyer submts that the actual infringenent
of enployees’ privacy rights is mnimal. It asserts
that OHG is a third party experienced in admnistering
short term disability clainms and the only persons at
OHG who review the nedical information provided in Tier
1 and Tier 2 Fornms are qualified occupational health
nurses and nedi cal professionals. It is argued that all
persons at OHG maintain the strict confidentiality of
t he medi cal information and do not disclose it to those
who do not need to see it. No nedical information is
shared with the Enployer beyond the very Ilimted
information in a Cains Advice Form Further, the
confidentiality and security of the nedical information
is protected by conprehensive and explicit privacy
provisions in the Services Agreenent.

[47] The Uni on  contends t hat t he Enpl oyer IS
responsi bl e for sending nmedical information requests to
enpl oyees and fromthe perspective of the enpl oyee, the
Enpl oyer is the party handling this sensitive nedical
informati on. On occasion, says the Union, the Enployer
may directly receive nedical information forms since
enpl oyees may send this information directly to the
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Enpl oyer in response to its request instead of to the
third party. The Enployer’s form letters by which the
Enpl oyer requests information dictate that the Tier 2
Forms “may be filed with Oncidiunt leaving it open for
enpl oyees to file themw th the Enpl oyer.

[48] The existence of a third party to which nedical
information was disclosed did not assist the enployer
in NAV Canada and CA.T.CA. (Medical Examinations), (1998) 74
L.A.C. (4™ 163 (Swan) where, at p.13, the arbitrator said:

medical information is intensely private and
sensitive, and should receive no broader distribution
than is reasonably mnecessary ... even the release of
medical information to third parties, even where those
third parties are as apparently conscientious and
careful about the security of that information as is
MEDCAN, sbould not become a maitter of routine ... It
would not be a reasonable exercise of the discretion ...
Jor there to be any general requirement for third party
access to medical information. (p.180)

[ 49] | n BCTF and BCPSEA, supra, at para.24, it states:

There is a special privacy interest which attaches to
medical information. The doctor-patient relationship is
one of the most private and medical information should
receive no broader distribution than is reasonably
necessary.

[50] Arbitrator Dorsey in United Steelworkers of America,
Local 7884 and Fording Coal Ltd., [1996] B.C.C.A.A.A. No. 94, cited
i N BCTF and BCPSEA, supra, put it this way:
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Confidentiality of medical records is a basic right to
buman dignity. Restoring and supporting dignity and
the accompanying personal confidence is a therapeutic
part of recovery, rebabilitation and adapting to life
with a disability. Breaches of privacy may work against
recovery. (para.25)

[51] In the alternative, the Enployer submts that any
concerns regarding invasion of enployee privacy from
providing the information to OHG may be adequately
addressed by the Enployer agreeing to have OHG destroy
any nedical information which is Jlater found at
arbitration to have been unreasonably request ed.

[52] In balancing the interests on this branch of the
test for interim relief, | am persuaded that an
adequate renedy would be unavailable to the Union at
the final hearing without an interimorder. An enpl oyee
in these circunstances cannot be made whole for the
violation of his or her privacy. There is no
sati sfactory way of undoing the effect of exposing an
enpl oyee’ s confidential and highly personal nedical and
private information in the circunstances of this case
and | reject the Enployer’s submssion that any

i nfringenment of privacy would be “m nimal”

VI |

[53] (b) The claim nust not be frivolous or vexatious
and nust wusually be based on a prima facie
case.
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The Enpl oyer concedes that the Union has a prima facie

case.

VI

[54] (c¢) An interim order nmnust not penalize the

respondent in a manner which wll prevent
redress if the application fails on its
merits.

[ 55] The Short Term Disability Plan provides for 105
days of paid sick |eave benefits which are funded
entirely by the Enployer.

[56] The Enployer is entitled at law and pursuant to
the Consent Award to be reasonably satisfied that

clains for the sick | eave benefits are bona fide.

[ 57] The Enployer submts that if the interim orders
are granted and the Enployer is successful at
arbitration, it will have no practical neans to review
all clainms and then to collect paynent from enpl oyees
of clains which are not substantiated. If the interim
orders are granted, the Enployer asserts that it faces
the potential liability of providing up to 105 days of
sick | eave benefits for enpl oyees who have not provided
adequate nedical justification for their absences. For
this reason alone, the Enployer submts that the



26

bal ance of convenience does not favor granting the
interimorders sought by the Union.

[ 58] The Enpl oyer argues that while it nay have a | egal
claim it can pursue against individual enployees who
received short term disability benefits to which they
were not entitled, it does not establish liability and
ensure recovery and therefore is no answer to the |ack
of redress available to the Enployer: White Spot Limited,
BCLRB No. B182/94.

[59] The Enployer submts that the interim orders
sought by the Union are nore restrictive than the
Consent Award that the grievance seeks to enforce.

[ 60] The Union requests an order which would, argues
the Enployer, restrict the agreenent reached by the
parties in Section D of the Consent Award.

[61] The Enployer is entitled to the bargain it struck
with the Union and which is found in the Consent award.
Section D permts the Enployer:

- where it is reasonable and appropriate in certain
ci rcunst ances

- to request further specific information

- to substantiate an enployee’'s absence due to
illness/injury

- on a case-by-case basis.
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[62] The wuncontroverted evidence in these proceeding
i S:

- that the Enployer 1is regularly and routinely
requiring nore than 60% of the applicants for
short termdisability to conplete the Tier 2 Form

- that the Tier 2 Formis virtually identical to the
Tier 2 Form ‘A used by OHG prior to the
negoti ated resolution of the first grievance which
resulted in the Consent Award and the Tier 1 Form

- that the Tier 2 Form like its discontinued Tier 2
Form ‘A predecessor, requires in over 60% of the
short termdisability applications, the disclosure
of personal and highly confidential medi ca
information (see para.l1l6, supra) which is not
required by the Tier 1 Form It was the use of the
Tier 2 Form ‘A which pronpted the first
grievance. The Tier 2 Form introduced after the
Consent Award mrrors the Tier 2 Form*®A';

- that when settlenent of the first grievance was
negotiated (resulting in the Consent Award), the
Enpl oyer told the Union that Section D would only
be wused in “limted circunstances” and in the

“l east anount of experiences”;

- that the inpact of the dispute over the use of the
Tier 2 Formis that the Union has no trust in
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agreenents nmade with the Enpl oyer and introduction
of the Tier 2 Form has “destroyed” t he
rel ati onshi p between the parties.

[63] It is inherently inprobable that over 60% of short
term disability applications give rise to the “limted
ci rcunst ances” and, however inelegantly put, the “I|east
anmount of experiences” contenplated by the parties when
they negotiated the Consent Award. Section D of the

Consent Awar d speaks to addi ti onal “specific
i nformation” to “substanti ate” a claim to
illness/injury where “in certain circunstances”, it is

“reasonabl e and appropriate” to do so “on a case-by-
case basis”. Watever those words nean in the context
in which they are used, it is inherently inprobable
that they apply to over 60% of applications.

[64] It follows that the interim orders sought would
prevent the Enployer from obtaining information to
which its entitlement is in serious doubt. Wat the
Enpl oyer is seeking in its routine requests for Tier 2
Form information (requests that are nmade in nore than
60% of short term disability |eave applications) is to
conduct a perfunctory independent nedical exam nation
of nost of the enployees who take sick leave. It is
true that this is by way of a third party, OHG which
does not examne the patients. But by requiring that
all data, observations, lab results, reports and so on
be disclosed to and re-assessed by OHG the Enployer is
essentially requiring independent nedical exam nations
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of the affected enployees. It is well established that
given the sensitive nature of nedical information,
addi ti onal nedi cal exam nations by an independent party

may only be required in exceptional circunstances:

Medical information is intensely private and sensitive,
and should receive no broader distribution than is
reasonably necessary. A medical examination by a third
party pbysician is extremely intrusive, and should be
resorted to only in rare cases: NAV Canada and
C.A.T.C.A. (Medical Examinations) (Re), supra (p.180).

[65] The Enployer’s <claim of harm nust also be
considered in light of the foll ow ng:

(a) This is an application for interim relief
only, intended to last only until the matter
i s resol ved;

(b) Under the interimorders sought, the Enployer
will continue to have access to the Tier 1
Forms which identify the foll ow ng:

(1) whet her the nedical condition arises out
of the course of enploynent or is the
result of an accident at work, and if
so, the date on which the accident
occurred;

(11) whet her the enployee was admtted to
hospital for the illness/injury;
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(ti1) the date last treated by a doctor for
t he nedi cal condition;

(tv) the general nature of the enployee’s
illness or injury;

(v) the date of the enployee’ s last visit to
t he doctor;

(vi) the date on which the doctor anticipates
a return to work;

(vii) whether the enployee wll require

accommodati on upon return to work;

(viti)nanme and signature of the attending
physi cian and the date on which the Tier
1 Form was conpl et ed.

The Enployer will continue to have the right
to apply Section D of the Consent Award. That
permts the Enployer where it is reasonable
and appropriate in certain circunstances to
request:

- that an enployee provide further specific
i nformation

- to substantiate an absence due to
illness/injury

- on a case-by-case basis.
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[66] It follows that if interimrelief is granted such
that the Enployer is prevented from using the Tier 2
Form it wll continue to be able to obtain tinely and
rel evant nedical information such that it would not be
penalized in a manner which would prevent redress
shoul d the grievance fail on the nerits.

[67] Should the Enployer succeed on the nerits and
determ ne that a given sick |eave should not have been
granted, the evidence in these proceedings is that it
can recoup sick leave benefits as it has been doing in
t he past.

[68] In balancing the interests on this branch of the
test for interimrelief, I am persuaded that an interim
order would not penalize the Enployer in a manner which
will prevent redress if the application fails on its

merits.

| X

[69] (d) The interimorder nust be consistent with the
pur poses and objects of the Code.

[ 70] The Enpl oyer submts that granting interim orders
nore restrictive than the Consent Award would be

inconsistent with Section 2(c) of the Code which
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encourages the practice and procedures of collective
bar gai ni ng bet ween enpl oyers and trade uni ons.

[ 71] The Union did not agree in the Consent Award that
an arbitrator’s order or the Union’s consent would be
necessary for the Enployer to request additiona
information. The Union agreed that the Enployer nmay
seek additional information from claimnts for short
term disability leave in accordance with the ternms of
Section D of the Consent Award.

[ 72] The Enployer argues that it does not encourage
collective bargaining for the Union to agree to the
Consent Award and later argue for a nore restrictive
interim order when the facts and circunstances have
not changed. The difficulty with this argunment is that
the facts and <circunstances have changed. The
uncontroverted evidence in these proceedings is:

(a) That the Enployer is regularly and routinely
requiring nore than 60% of applicants for
short term disability to conplete the Tier 2

Form

(b) That the Tier 2 Formis virtually identica
to the Tier 2 Form ‘A which the parties
negotiated away wth the Consent Award and
the Tier 1 Form
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(c) That the Tier 2 Form (like its predecessor
Tier 2 Form “A") requires, in over 60% of
short term disability applications, t he
di scl osure of per sonal and hi ghly
confidential nedical information. It was the
Tier 2 Form ‘A which pronpted the first

gri evance.

(d) That when settlenent of the first grievance
was negotiated, the Enployer told the Union
that Section D would be used only in “limted
circunstances” and in the ‘least amount of

experiences”.

(e) That the Enployer’s use of the Tier 2 Form
has “destroyed” |abour relations between the
parties.

It is abundantly clear that the facts and circunstances
have changed.

[ 73] The Enpl oyer relies upon Section 2(e) of the Code
which states that one of its purposes is to pronote
conditions favourable to the orderly, constructive and
expeditious settlenent of disputes. The interpretation
and enforcenment of the Consent Award is the subject of
the grievance and wll be fully addressed at
arbitration. The Enpl oyer argues that it is inefficient
and not constructive or orderly to decide the sane
i ssues between the parties twice — once for interim
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orders and a second tinme at the hearing on the nerits
of the grievance. The British Col unbia Labour Rel ations

Board i n White Spot Limited, BCLRB No. B182/94 at p. 9 sai d:

Resorting to interim proceedings as a maitter of course
would obviously give rise to the attendant spectre of
two bearings in most grievances with resulting costs to
botb parties.

[74] In ny view, the interim orders sought would not
grant the entire remedy sought or otherwse tilt the
bal ance in favour of one party. Sone of the key issues
which will be addressed at the arbitration of the

nmerits are:

. In what circunstances is the Enployer justified in
seeking information from an enployee in addition
to that contained in the Tier 1 Forn?

. Where such justification exists, what are the
limts on the information which the Enployer may

require?

. s the Enployer entitled to deny enpl oyees access
to short term disability l|eave in advance of
taking it?

. Has the Enpl oyer subjected enployees to an unduly
oner ous process for obt ai ni ng short term

disability | eave?
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. Wth respect to the tinme enployees are permtted
to submt nedical information under Part B of the
Consent Award, does it commence from the date of
the Enployer issuing a letter requesting the
information or from the date that enployees

receive such a letter?

[ 75] The interim relief sought by the Union would not
answer those questions. The interim orders will serve
only to insert sonme neasure of restraint and discretion
into the Enployer’s request for information. Interim
relief wll not grant the entire renedy sought at
arbitration nor will it have the effect of tilting the

bal ance in favour of the Union.

[76] In terns of the “entire renmedy”, the Union intends
to seek orders at the arbitration that the Enployer
conply with the ternms of the Consent Award and the
collective agreenment with regard to respecting the
privacy of enployees’ personal and nedical information
and honouring entitlenent to short term nedical |eave.
The Union intends to seek orders and renedi es including
the fol |l ow ng:

(a) That the Enployer may only request further
medi cal information (beyond the Tier 1 Form
where it is reasonable and appropriate in the
circunstances and where the circunstances
have been individually assessed. In order for
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(c)
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a requirenment for further information to be
warranted, the circunmstances nust be such
that the information provided in the Tier 1
Form alone does not substantiate the
enpl oyee’ s absence.

That the Enpl oyer is not, under any
circunstances, entitled to send out a general
bl anket form of questions to every enpl oyee
from whom it requires further medi cal
information under Section D, rather the
Enpl oyer is restricted to only requesting
specific information. That 1is, information
specific to the reasons for absence. For
exanple, if the reason for absence is a m nor
day surgery, then only questions about that
m nor day surgery absence and facts directly
related to it, may be asked.

The Enpl oyer can only request information to
substantiate the enployee’'s assertion that
his or her absence was due to illness/injury.
The Enployer cannot, for exanple, seek
information to ascertain whether in its
opinion the enployee is taking the correct
medi cation. That is beyond the scope of the
Consent Awar d.
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(d) The Enpl oyer is not entitled to deny
enpl oyees access to short term disability
| eave in advance of their taking it.

(e) The Enployer has subjected enployees to an
unduly onerous process for obtaining short
term disability | eave; has vi ol at ed
enpl oyees’ privacy and will be ordered to pay
damages for this conduct.

(f) In wviolation of the Consent Award, the
Enpl oyer has not permtted enpl oyees
sufficient time in which to submt nedical
docunent ati on request ed.

[77] It is apparent that the interimrelief sought is
different from the ultimate renedies sought and if
granted would not tilt the balance in favour of the
Union for the hearing on its nerits.

[ 78] There is uncontroverted evidence in these
proceedi ngs that the Enployer’s admnistration of the
short termdisability | eave provisions and particularly
the use of the Tier 2 Form has severely damaged the
ongoi ng col l ective bargaining relationship. The Union’s
strongly held view is that the Enployer has failed to
live up to the negotiated Consent Award and that its
actions have “destroyed” the relationship between them
In the absence of interimrelief, enployees confronted
with what they see as a clear breach of their rights
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under the Consent Award and collective agreenent may
decide not to “work now and grieve later” and may well
decide not to provide the Enployer with the information
requested. This back and forth intrusion and refusal is
harnful to labour relations and does not serve the

pur poses of the Code.

[ 79] Issuing interim relief wll pronote conditions
favourable to the orderly, constructive and expeditious
settlenment of disputes. It will preserve the integrity
of the collective bargaining process and avoid the
perception anong enployees that the collective
bargaining process and the grievance arbitration
process serves little purpose.

[80] In balancing the interests on this branch of the

test for interimrelief, I ampersuaded that there is a
critical Iabour relations purpose to be served by
granting interimorders and such orders will not grant

the entire remedy sought or otherwise tilt the bal ance

in favour of one party.

X

[81] The interim relief sought is the protection of
enpl oyee privacy and entitlenent to sick | eave and the
prevention  of unreasonable demands for medi cal
information and unreasonable denials of sick |eave

during the tinme period in which the parties nust wait
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for the matter to be arbitrated. Where information in
addition to the Tier 1 Form may be required, the
interimrelief sought is sone exercise of restraint and

di scretion in requests for additional information.

[82] | conclude that the Union has nade out a case for

interimrelief. | order as foll ows:

(a) As set out in the Consent Award, enployees
will not be required to submt nedica
certification for absences of less than five
days in order to receive short term
disability leave and benefits (unless they
have been absent for less than five days,
four times in the current calendar year, in
whi ch case, they may be required to produce a
Tier 1 Form for subsequent absences in that
cal endar year).

(b) \Where an enpl oyee provides a conpleted Tier 1
Formin accordance with the Consent Award and
at the request of the Enployer, the enpl oyee
will be granted short term disability |eave
and benefits at least until the grievance is
resol ved

(c) At least until the grievance is resolved, the
Enpl oyer will cease and desist from denying
sick | eave prospectively, that is, in advance
of it being taken.
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(e)
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Until the grievance has been resolved, the
Enpl oyer wi | cease and desi st from
requesting enployees to submt the Tier 2

Form

Enpl oyer requests for information in addition
to that contained in the Tier 1 Form nust
neet t he requi renents and limtations
contained in Section D of the Consent Award.
The Enployer wll cease and desist from
maki ng broad, general requests for nedical
information that inherently are unjustified
in the circunstances and do not conply with
the negotiated agreenent of the parties as
reflected in Section D of the Consent Award.

Where the Union reasonably believes that the
Enpl oyer’ s request for additional information
is too broad in that it goes beyond Section D
of the Consent Award, the parties shall use
their best efforts to reach agreenent on the
information to be provided. In the event that
the parties are unable to reach agreenent,
t he enpl oyee shall conply with the Enpl oyer’s
request for additional information but the
enpl oyee shall not be required to disclose
the information until and unless the
grievance is resolved in the Enployer’s
favour. The Arbitrator retains jurisdiction
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after issuing his award on the nerits to
address, on a case-by-case basis, whether
such information should be disclosed. This
may require the parties to anmend the forns
and requests issued by the Enployer so that
physicians would be directed to retain the
forms/information requested or to give the
forms/information to the enpl oyee rather than
sending themdirectly to OHG

(g) The issuance of these orders is not intended
to, in any way, expand the circunstances in
which the Enployer may request that an
enpl oyee provide the Tier 1 Form

[83] | remain seized to deal with issues arising out of
the interpretation, application and inplenentation of

this Award.

DATED at Vancouver, British Colunbia, this 29th

Colin Taylor, Q cC.



